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Restrictive covenants in employment 
agreements generally fall into four categories:

1. Covenants not to compete with the business of 
the former employer

2. Covenants not to solicit business from or provide 
services to clients of the former employer

3. Covenants not to solicit business from or provide 
services to clients or customers with whom the 
employee had contact while employed by the 
former employer

4. Covenants not to solicit or hire employees of the 
former employer
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Why do courts scrutinize restrictive covenants?

 One’s right to earn a livelihood
 Our economy is based on competition
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Factors Determining Enforceability

 Is designed to safeguard a protectable 
interest of the employer

 Is reasonable in its scope and duration
 Is not harmful to the general public
 Is not unreasonably burdensome to the 

employee
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Protectable Interests

 Trade secrets
 Confidential Customer information

– Customer Preferences and Ordering Patterns
– Pricing Information

 Confidential customer lists
 Computer Software and Other Information Developed by 

the Company
 Goodwill of the business
 Employees’ “unique or extraordinary” services, which, if 

lost, would expose the employer to special harm
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Non-Solicitation of Employees

 Soliciting employees is an improper misuse of 
confidential information
– What is solicitation?

 Copyright and Tortious Interference Concerns
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Reasonableness

 Scope
 Geography
 Time

No hard and fast rules for determining 
reasonableness.
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Reasonable Restrictions

 Covenant prohibiting an insurance agent from any 
activities with customers of former employer for 
two years held valid and enforceable.  Tuttle v. 
Riggs-Warfield-Roloson, Inc., 251 Md. 45 (1968).

 Covenant prohibiting employee from any 
activities with manufacturers represented by 
former employer for two years held enforceable.  
Gill v. Computer Equipment Corp., 266 Md. 170 
(1972).

 Two-year prohibition against engaging in sports 
camp business upheld.  Millward v. Gerstung Intl. 
Sport Education, Inc., 268 Md. 483 (1973).

 Two-year prohibition against competition in six 
counties by an area manager of tree care company 
upheld.  Ruhl v. Bartlett Tree Co., 245 Md. 118, 
123 (1967).

 One-year restriction on employee of laundry 
business upheld.  Tolman Laundry v. Walker, 171 
Md. 7 (1936).

 Three-month restriction on employee of bakery 
upheld.  Deuerling v. City Baking Co., 155 Md. 
280 (1928).
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Unreasonable Restrictions

 Covenant restricting an accountant from engaging 
in an accounting practice within a 45-mile radius 
for five years was an unreasonable duration, but 
the contract modified to a three-year duration was 
deemed reasonable.  Holloway v. Faw, Casson & 
Co., 319 Md. 324 (1990).

 Covenant unlimited as to area and for duration of 
five years held unreasonable because of hardship 
on the employee.  MacIntosh v. Brunswick Corp., 
241 Md. 24, 31 (1965).

 Covenant restricting competition in the Baltimore 
City area for two years held invalid because 
“sought to enforce a restriction beyond the time 
when new employees might reasonably become 
acquainted with existing customers.”  Tawney v. 
Mutual System of Md., Inc., 186 Md. 508 (1946).

 Forfeiture clause in employee pension plan 
prohibiting competition was unreasonable because 
it contained no limitation as to area or duration.  
Food Fair Stores, Inc. v. Greeley, 264 Md. 105 
(1972).

 Covenant restricting activities as an insurance 
salesman for one year after the date the injunction 
is obtained is unreasonable because date is 
indefinite.  Nationwide Mutual Insurance Co. v. 
Hart, 73 Md. App. 406 (1988).
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In determining the reasonableness of 
temporal and geographic restrictions, 

courts take into account whether:
 The covenant places restrictions over unspecified 

prospective customers.  Gill v. Computer 
Equipment Corp., 266 Md. 170 (1972).

 The employee was terminated from former 
employment through no fault of his or her own.  
Ruhl v. Bartlett Tree Co., 245 Md. 118, 123 
(1967).

 The employer bargained in good faith.  Simko, Inc. 
v. Graymar Co., 55 Md. App. 561 (1983).

 The covenant is necessary to prevent the use of 
trade secrets, assigned routes, or private customer 
lists.  Becker v. Bailey, 268 Md. 93 (1973).

 The person sought to be enjoined is an unskilled 
worker whose services are not unique.  Becker v. 
Bailey, 268 Md. 93 (1973).

 The person sought to be enjoined was widely 
publicized and emphasized by the former 
employer.  Millward v. Gerstung Intl. Sport 
Education, Inc., 268 Md. 483 (1973).

 The type of business involves serving routes or 
traveling sales.  Ruhl v. Bartlett Tree Co., 245 Md. 
118, 123 (1967).
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Covenants restricting competition 
between software professionals

 More balance of bargaining power
 Higher salaries
 Access to confidential information
 Closer and/or stronger relationship with 

customers
 Importance of professional to a partnership 

or other organization
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Harm to the General public

 Danger of a monopoly
 Level of competition in the business
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Unreasonably Burdensome to the 
Employee

 Tabs Assoc., Inc. v. Brohawn, 59 Md. App. 330 
(1984) (former employee’s skills are primarily 
managerial and may be used in any other business 
so that no hardship would seem to be created by 
enforcement of the agreement)

 Food Fair Stores, Inc. v. Greeley, 264 Md. 105 
(1972) (it would be an undue hardship on the 
employee, in comparison to the benefit, to restrain 
employee from following the vocation for which 
“some 23 years in the grocery business has fitted 
him.”)

 MacIntosh v. Brunswick Corp., 241 Md. 24, 31 
(1965) (covenant imposed undue hardship on 
employee when he was terminated through no 
fault of his own and remained unemployed for 
more than two months because of limitations)

 Deuerling v. City Baking Co., 155 Md. 280 (1928) 
(no undue hardship where employee could go to 
any other bakery but could not engage in the sale 
of products in a small territory)
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Consideration

 Both the employee and employer must give 
something of value in the agreement for it 
to be enforceable

 Continued employment for a substantial 
period of time after execution is adequate 
consideration
– Duress defense
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Blue Penciling

 Hebb v. Stump, Harvey and Cook, Inc., 25 Md. 
App. 478 (1975) (court enforced remainder of 
provisions even though restriction against dealing 
with prospective customers could not be upheld)

 Tawney v. Mutual System of Md., Inc., 186 Md. 
508 (1946) (Court separated the non-competition 
clauses in an employment contract containing a 
severability clause, but without referring to the 
severability clause)
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