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Restrictive covenants in employment
agreements generally fall into four categories:

Covenants not to compete with the business of
the former employer

Covenants not to solicit business from or provide
services to clients of the former employer

Covenants not to solicit business from or provide
services to clients or customers with whom the
employee had contact while employed by the
former employer

Covenants not to solicit or hire employees of the
former employer
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Why do courts scrutinize restrictive covenants?

e One’s right to earn a livelihood
e Our economy Is based on competition
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Factors Determining Enforceability

e |s designed to safeguard a protectable
Interest of the employer

® Is reasonable In its scope and duration

e Is not harmful to the general public

e |Is not unreasonably burdensome to the
employee
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Protectable Interests

® Trade secrets

Confidential Customer information
— Customer Preferences and Ordering Patterns
— Pricing Information

e Confidential customer lists

Computer Software and Other Information Developed by
the Company

e Goodwill of the business
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Employees’ “unique or extraordinary” services, which, if
lost, would expose the employer to special harm
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Non-Solicitation-of Employees

e Soliciting employees Is an improper misuse of
confidential information
— What is solicitation?

e Copyright and Tortious Interference Concerns
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Reasonableness

® SCope
e Geography
e Time

No hard and fast rules for determining
reasonableness.
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Reasonable Restrictions
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Unreasonable Restrictions
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In determining the reasonableness of
temporal and geographic restrictions,
courts take into account whether:
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Covenants restricting competition

between so

e More balance of
e Higher salaries

tware professionals

bargaining power

e Access to confidential information
e Closer and/or stronger relationship with

customers

e Importance of professional to a partnership
or other organization
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Harm to the General public

e Danger of a monopoly
e Level of competition In the business
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Unreasonably Burdensome to the
Employee
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Consideration

e Both the employee and employer must give
something of value in the agreement for It
to be enforcea

e Continued em
period of time
consideration

nle

nloyment for a substantial
after execution Is adequate

— Duress defense
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Blue Penciling
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